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Preface

This book tries to live in two worlds, the world of legal theory and interpretive legal scholarship and the "real world" lives of the people whose
difficult and painful stories it tries to tell. Its subject—the exercise of
power and construction of meaning in lawyer-client interaction—speaks
most immediately to theoretical issues and debates in the academic
communities in which we work. However, its description of what goes
on in divorce lawyers' offices also speaks to the concerns of people
caught up in the legal process of dissolving marriage.
Where other scholars focus on the tangible results of the interaction of lawyers and clients, we are interested in its cultural effects. We
call the meanings produced in that interaction "elusive" because they
are seldom fully shared and are often at war with one another. Yet we
see in law's contradictory narratives a source of strength rather than
weakness. For us, the importance of the mutually constitutive effects of
law's meanings and the everyday world that we observed is not best
expressed in the language of cultural domination. In the lawyer's office,
law's power is "fragile" because it is contested in ingenious and unpredictable ways.
Where others see power in lawyer-client interactions as a tool
wielded by either lawyer or client, we see power as unstable and evanescent, as existing beyond anyone's immediate control. Where others
trace the interaction between lawyers and clients by inquiring about it
in surveys, we believe that the meaning-making power of law, as well as
the elusiveness of the meanings that are made, are best understood
through direct observation in the multiple sites—the lawyer's office, the
traffic court, the Internal Revenue Service audit, and the welfare
office—where legal officials and professionals interact with ordinary citizens.
In choosing to study lawyers and clients in divorce, we have chosen
to examine an area where law is touched by, and touches, real pain in
the lives of real people. The stories told in the following pages are of
people rearranging their lives through a procedure mandated by law.
They are stories of people who, in addition to coping with all the com-
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plications that accompany the end of marriage, must cope with the
strange world of law. The manner in which they do so, the ways that
they invent, avoid, and resist the prescribed paths, may say as much
about their resilience as about their mistrust and suspicion of the
lawyers whom they retained to help them deal with adversity.
What follows is also a story of the men and women who practice
divorce law and of their own struggles to use power responsibly. Divorce
is one of the most difficult and least appreciated areas of legal practice.
What divorce lawyers do and how they do it are widely misunderstood.
Having attended carefully to what goes on in their offices, we hope that
this book can diminish that misunderstanding.
While this book does not advance policy proposals, a reform
agenda, or "how-to" advice, we hope that those whose stories this book
tells and those whose theoretical projects it seeks to engage will recognize themselves and their contributions to it.
Amherst, Massachusetts
Santa Barbara, California
January 1995

A. S.
W.L.F.F.
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1
Introduction

Every year more than 2 million Americans get divorced.1 The divorce
rate is not just a significant component of the demographics of American family life; it is also important for what it tells us about the way
many Americans are introduced to the legal system. Many parties to a
divorce have never before been involved in litigation, used a lawyer, or
been inside a courtroom. For them, the divorce is their first serious
involvement with the legal process. It is both the end of a marriage and
the beginning of an education in law.
That education starts with the selection of a lawyer. Once in place,
divorce lawyers play critical roles in introducing and explaining the
legal process, as well as doing the formal legal work necessary to secure
the divorce (Herrman et al., 1979). Although lawyers do not think in
these terms, an inescapable attribute of their practice is the construction of legal ideology. On the surface, this ideological production takes
place within the framework of a cooperative relationship in which
lawyers work to realize their clients' goals. Yet it is widely recognized
that divorce practice is as messy a business for most lawyers as getting a
divorce is distressing for most clients (O'Gorman, 1963; Kressel et al.,
1978; Turner, 1980). Practicing divorce law often requires lawyers to
deal with clients in emotional turmoil who may be very difficult to manage and to satisfy (Kressel et al., 1978; McEwen et al., 1994: 163).
Divorce lawyers provide a useful and important professional service, but
divorce work is frequently frustrating, unpleasant, tedious, tense, and
financially unrewarding. And, if that were not enough, it brings little
professional prestige (see Heinz and Laumann, 1982). As a result, few
lawyers enthusiastically plunge into the business of helping people dissolve intimate relations, divide the consequential and inconsequential
property accumulated during married life, and resolve the painful questions that frequently arise in making child custody decisions (see Kressel et al., 1983).
The practice of divorce law has neither the high-toned polish of
Wall Street corporate law nor the pace and cachet of L.A. Law. Divorce
lawyers regularly deal with clients who are angry and embittered by feel3
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ings of disappointment and betrayal (see Griffiths, 1986). These clients
are often in a state of crisis brought on by the need to face unresolved
emotional issues and, at the same time, to figure out how to make
income(s) that formerly maintained one household accommodate the
demands of two (Goode, 1956; Levinger, 1979; Turner, 1980: 704).
Divorce lawyers have the difficult job of understanding, even responding to, these crises while avoiding becoming caught up in their central
dramas (Doane and Cowen, 1981; McEwen et al., 1994: 169). Based on
their expertise and experience, divorce lawyers seek to control the
terms on which they provide service, define the strategies and tactics to
be employed in pursuit of their clients' objectives, and socialize clients
into modes of behavior appropriate to the legal process of divorce
(Reed, 1969). As a result, divorce work is taxing and difficult for anyone, including those few who are specially trained in the complex interconnections of psychology and law that are necessarily part of divorce
practice.
While the classic sociological texts on divorce practice (O'Gorman,
1963; Kressel et al., 1978) document these difficulties, they represent
the perspectives and experiences of clients only derivatively, if at all. In
contrast, the research reported in this book focuses on both parties in
the lawyer-client relationship, gives voice to each, and examines their
interactions. We find that dealing with the legal divorce and with
divorce lawyers is no easier for clients than is the practice of divorce law
for their lawyers (Sabalis and Ayers, 1977). Getting a divorce means having to enter the foreign world of law and participate in procedures and
rituals designed to deal in an abstract and distanced way with issues that
seem all too concrete and immediate to the divorcing spouses. While
clients have formal power over the lawyers who, at least technically, are
their agents, they often are both frustrated in their efforts to define the
objectives their lawyers will pursue and unable effectively to control the
provision of services (see Alfieri, 1991a). Dealing with a divorce lawyer
means having to expose the most intimate details of one's personal and
financial life to a stranger. It means having to trust the lawyer's commitment and loyalty at a time when a far stronger set of commitments and
loyalties have proven untrustworthy. 2 It is not surprising then that
clients are often wary or suspicious of their own lawyers (Huebner,
1977), and that they are ready and able to resist what may seem to outside observers to be the most benign direction those lawyers seek to
provide.
While the legal world is arcane and ritualized in ways that make it
difficult for the uninitiated to comprehend, the world of the client is
itself one to which the lawyer has access in only a limited, highly mediated way. The reality of the client's social experience can be grasped by
the lawyer only through the fragments of her life that the client chooses
to reveal (Cunningham, 1992). Client resistance complicates the work
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of the lawyer when it takes the form of a refusal to provide information
or a refusal to cooperate in the lawyer's efforts to understand the
client's social world (White, 1990, 1992: 1504).
When lawyer and client interact, they each face, in the world that
the other represents, something new and opaque, and yet still something of indisputable relevance for their relationship. Lawyers and
clients confront the fact that making landfall in the treacherous waters
of each other's world can be a threatening experience for both of them.
In the world of the law, the client faces unknown rules, alien processes,
and forbidding surroundings, all manipulated by strangers who have
the ability to influence or decide matters of great moment—child custody, the rights of a noncustodial parent, the disposition of the family
home, and the division of property and income. In the social world of
the client, the lawyer's professional skills may be severely tested by the
consequences of the client's guilt about marriage failure, by unresolved
feelings for the spouse, by continuing and often irritating interactions
over children and money, or by a new relationship whose salience to the
divorce may or may not be acknowledged (Riessman, 1990; McEwen et
al., 1994). Even when the lawyer tries to keep it at bay, the social world
of the client is continuously present (Griffiths, 1986).
For both lawyer and client the stakes are high as each determines
what to reveal in their interactions. While the client must rely on the
lawyer's legal experience, the lawyer is largely dependent on the client's
interpretations of her social world (McEwen et al., 1994: 169). But
motives and goals as well as data may be suppressed by plan or inadvertence (Goffman, 1956; Scott, 1990). Both lawyer and client may consciously adopt a narrative style and rules of relevance that limit what the
other can assimilate (White, 1990; see also Cunningham, 1989). Each
may say both more and less than they intend as they explain what they
want the other to know.
Although lawyers and clients are thus highly dependent on each
other, the stories they tell about their interactions are full of suspicion
and doubt. Clients are suspicious about the depth of commitment their
lawyers bring to their cases and about their own ability to control the
content and timing of their lawyers' actions. They worry about lawyers
who seem too busy to attend fully to the idiosyncracies of their cases,
and about divided loyalties, limited competence, erratic judgment, and
personality conflict. Lawyers, on the other hand, are concerned because
they have to deal with, and depend on, people who often are emotionally agitated, in the midst of a profound personal crisis, ambivalent
about divorce, determined to hurt their spouse, and misguided about
what they can reasonably expect from the divorce process.
These concerns lead to responses that produce another layer of
problems. Lawyers worried about the emotional instability of their
clients, and therefore about distortions introduced into client accounts,
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seek ways of testing client stories without expressing overt skepticism. As
a result, these lawyers often appear hyper-rational, detached, disloyal,
and callous in response to the emotional intensity of their clients' situations (Griffiths, 1986: 148-49). Clients, put off and alienated by such
suspicions and distance, appear even more unstable and unpredictable
to their lawyers. Such second-order effects and the mutual suspicions
from which they arise contribute to what we will describe as the fragility
of power in lawyer-client interactions.
Nonetheless, the social world of the client and the legal world of
the lawyer do not exist separately and in isolation. While both client
and lawyer may experience them as separate and distinct, these worlds
are, in fact, highly interactive and interdependent (see Harrington and
Yngvesson, 1990: 140—41). Law exists and takes on meaning in and
through the everyday world of social relations, while everyday life is, in
turn, constructed and made meaningful by legal ideas and practices.
What seem to the participants like independent domains on a collision
course are inseparable and mutually constitutive. As David Engel (1993:
125-26) argues,
Law, despite its apparent claim to "self-totalization," is dependent on
everyday life to give meaning to its central concepts . . . [and] to root
its abstract rules and principles in human u n d e r s t a n d i n g . . . . Everyday life is not opposed to law, nor does it exist merely by insinuating
itself into the interstices of law. Everyday life constitutes law and is constituted by it.

The experience of the separation of the social and legal worlds
that marks lawyer-client interaction in divorce is, in fact, one that legal
practices and ideology help to produce. Those practices and ideology
construct "a peculiar kind of world, specifically, a liberal-legal world
constituted as separate spheres of 'law' and 'community' . . ." (Harrington and Yngvesson, 1990: 140). 3 As we will see in subsequent chapters,
conversations in the divorce lawyer's office often focus precisely on
constructing an "ideology of separate spheres" by defining what is
inside and what is outside law, and what is relevant and what is irrelevant to law's concerns. Lawyers attempt to draw rigid boundaries
demarcating the legal as the domain of reason and instrumental logic,
and the social as the domain of emotion and intuition.
Attempting to distinguish the legal from the social excludes much
that is of concern to clients. Rhetorically marking law's boundaries also
helps constitute an idea of profession and professionalism, an idea of
what lawyers can claim to know and to deal with. When clients contest
those boundaries, they are contesting both the nature of law and of professionalism presented in the lawyer's office. The lawyer's office thus
becomes an arena in which law and professionalism are given meaning
in "exchanges . . . about the meaning of the words, and actions that
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bring people [to lawyers]. In these exchanges and in the collective practices that develop around them 'cases' ... are constructed . . . ." (Yngvesson, 1993: 11).
The meaning given to law and to professionalism in the course of
divorce cases does not emphasize rules, technical expertise, disinterested service, or fairness and a commitment to justice. Instead, the
meanings constructed emphasize the local and informal nature of the
legal process, the relevance of individual character and personality in
the way cases are handled and issues decided, and the pervasiveness of
adversariness and the search for advantage. This emphasis runs up
against the expectations and images of law that inexperienced clients
often bring to the lawyer's office. It constructs a meaning of law far different from celebratory civics book and Fourth-of-July rhetoric of constitutionalism and the rule of law. It involves a substitution of knowledge
of the ropes for knowledge of the rules as a constituent element of the
meaning of professionalism. As lawyers describe the legal process itself,
a process in which personal idiosyncracy is as important as rules and
reason, in which confusion and disorder are as prevalent as clarity and
order, in which the search for advantage overcomes the impulse toward
fairness, the factors claimed by the ideology of separate spheres to be
outside the law seem quite vividly alive on the inside. It is the presence
of these divergent messages that helps account for what we will call the
"elusiveness" of meaning as it is constructed in lawyer-client interaction
in divorce.
In this book we examine one site—divorce lawyers' offices—where
meanings are produced, deployed and contested.4 In those offices the
legal world, for which the lawyer speaks and to which the lawyer provides access, and the social world of the client, a world beset with urgent
emotional demands, complex and changing relationships, and unmet
financial needs, are both made meaningful. 5 In those offices ideologies
of the legal and the social are articulated in, rather than abstracted
from, the social relations of professionals and their clients.
Three aspects of those ideologies stand out. First, the meanings produced, though contested, transitory, and elusive, are independently significant as signs of law's power and are, as such, worthy of study in and of
themselves. Second, the production of meanings is inextricably bound
up with the strategies and tactical efforts of both lawyer and client to
"control" and direct their interaction. Third, power, as revealed in the
process of contested meaning making, is as fragile as the production of
meaning is elusive.
In the chapters that follow we examine the way lawyer-client interactions "produce legal and moral frameworks that justify a decision to
handle a case in a particular way" (Yngvesson, 1988: 410). While lawyers
appear to play the dominant role, using their knowledge of the law to
validate some interpretations and brand others irrelevant," clients are

